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land sold in substantially the condition it was in when the contract 
was made without plaintiff's fault, she was entitled to recover the 
money paid. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. 
§§ 959-980; Dec. Dig. § 334.* 13 Va.-W. Va. Enc. Dig. 543, et seq.] 

Judgment affirmed. All the judges concur. 



SHREVE v. NORFOLK & W. RY. CO. et al. 
June 10, 1909. 
[64 S. E. 972.] 

Deeds (§ 145*) — Construction — Condition or Covenant. — The provi- 
sion in a deed of land t'o a railroad company that it is made "in con- 
sideration of the said railroad company agreeing to erect and maintain 
a depot on the land conveyed" is not a condition subsequent, entitling 
the grantor to recover the land in ejectment of a failure of the com- 
pany to erect such depot, but is only a covenant or agreement. 

[Ed. Note. — For other cases, see Deeds, Cent. Dig. § 471; Dec. Dig. 
§ 145.* 4 Va.-W. Va. Enc. Dig. 439.] 

Judgment affirmed. All the judges concur. 



WASHINGTON, A. U. MT. V. RY. CO. v. TAYLOR. 
June 10, 1909. 
[64 S. E. 975.] 

1. Master and Servant (§§ 101, 124, 125*)— Obligation of Master.— 

A master must use ordinary care to provide reasonably safe and 
suitable appliances for his servants, and must inspect the same from 
time to time and use ordinary care to discover and repair defects; but, 
unless he knows or by the use of ordinary' care ought to have known 
that an appliance has become defective, he is not liable for an injury 
resulting therefrom. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§§ 135, 171, 172, 173, 174, 180-184, 192, 235-242, 243-251; Dec. Dig. §§ 
101, 124, 125.* 9 Va.-W. Va. Enc. Dig. 674, 680, 683.] 

2. Master and Servant (§ 265*) — Injury to Servant — Burden of 
Proof. — Where the breach of duty assigned on the part of a master 
was his negligence in permitting a trolley pole on a car to get out of 
repair, there could be no recovery for injuries to a servant struck by 
the pole falling from the car, unless it was proved that the trolley pole 
was out of repair, that the defect was the proximate cause of the 
accident, and that the master knew or ought to have known of the 
defect by the use of ordinary care. 

♦For other cases see same topic and section NUMBER in Dec. & 
Am. Digs 1907 to date, & Reporter Indexes. 
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[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§§ 877-908; Dec. Dig. § 265.* 9 Va.-W. Va. Enc. Dig. 722, 723.] 

3. Master and Servant (§ 258*) — Injury to Servant — Declaration — 
Sufficiency. — Where the breach of duty relied on for a recovery for a 
personal injury is the failure, to keep premises in reasonably safe 
repair, the declaration must aver either that defendant had notice of 
the unsafe condition or set out facts from which such notice will 
necessarily be inferred. 

[Ed. Note. — For Other cases, see Master and Servant, Cent. Dig. 
§§ 816-836; Dec. Dig. § 258.* 9 Va.-W. Va. Enc. Dig. 719.] 

4. Master and Servant (§ 258*) — Injury to Servant — Declaration — 
Sufficiency. — A declaration in an action for injuries to a track hand 
struck by a trolley pole falling from a passing car, which alleges that 
the master negligently failed to exercise reasonable care by allowing 
the pole to get out of repair, that, as the car passed plaintiff, the pole 
became unfastened and fell, striking plaintiff, knocking him down, 
etc., is defective for failing to expressly aver that the defect in the 
pole was the cause of the injuries or to set out facts justifying such 
an inference. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§§ 816-836; Dec. Dig. § 258.* 9 Va.-W. Va. Enc. Dig. 718; 10 Id. 399.] 

5. Master and Servant (§ 258*) — Injury to Servant — Declaration — 
Sufficiency. — Where every allegation of fact in a declaration in an 
action for injuries to a servant may be true without rendering the 
master liable for the injuries sustained, the declaration is clearly bad. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. 
§§ 816-836; Dec. Dig. § 258.* 9 Va.-W. Va. Enc. Dig. 718.] 
Judgment reversed: Cardwell, J., absent. 



SCHNURMAN'S EXECUTRIX v. BIDDLE & CO. et al. 
June 10, 1909. 
[64 S. E. 977.] 

1. Bankruptcy (§ 151*)— Custody of Property— Trustee.— Title to a 

bankrupt's property vests in the trustee, and he alone can sue to re- 
cover it. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 193; 
Dec. Dig. § 151.* 2 Va.-W. Va. Enc. Dig. 239, 240.] 

2. Executors and Administrators (§ 26*) — Appointment — Bond with 
Security — Discretion of Court. — Code 1904, § 2642, provides that, where 
the will directs that an executor shall not give security, the court or 
clerk shall not require it, unless, on the application of any interested 
person, or upon its own knowledge, it thinks security should be re- 

*For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 



